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At the REBA 2018 An-
nual Meeting and Conference, 
Dan Dain and Diane Tillotson 
chaired a discussion regarding the 
eff ect of Gallivan v. Zoning Bd. 
of Appeals of Wellesley (2008). In 
1999, Richard and Colleen Eyges 
(collectively, Eygeses) obtained 
oral approval from the Welles-

ley Building Inspector to build a modular home, and in 
December they made a partial payment to the modular 
home contactor.

In January 2000, notices of an amendment to the 
zoning bylaw were published that 
would have rendered the proposed 
construction unlawful. In Febru-
ary, the Eygeses submitted a for-
mal building permit application. 
Notice of the Eygeses’ application 
was published in a local newspaper 
and was mailed to abutters, includ-
ing the plaintiff .

On March 9, the permit was issued, and on March 
27, Town Meeting adopted the zoning change. “In a let-
ter dated July 17, 2000, the plaintiff , pursuant to G.L.c. 
40A, §7, and §XXIII of the bylaws, requested in writing 
that the building inspector enforce the now-eff ective, new 
setback restriction applicable to the Eygeses’ now virtually 
completed modular structure.

In a letter dated July 28, 2000, the building inspector 
declined to enforce the requirement on the ground that 
he had ‘verbally authorized’ the proposed construction in 
December of 1999. On August 21, 2000, the plaintiff  ap-
pealed to the [zoning] board from the building inspector’s 
refusal to enforce the new setback requirement.

Th e relevant provision of G.L.c. 40A, §8, provides in 
part that ‘[a]n appeal to the permit granting authority ... 
may be taken by any person aggrieved by reason of his in-
ability to obtain a permit or enforcement action from any 
administrative offi  cer under the provisions of this chapter, 
... or by any person ... aggrieved by an order or decision of 
the inspector of buildings, or other administrative offi  cial, 
in violation of any provision of this chapter or any ordi-
nance or by-law adopted thereunder.’” Id. Such an appeal 
is to be taken within 30 days from the date of the order or 
decision that is being appealed.

Th e plaintiff  did not fi le an appeal within 30 days, 

and instead wrote the July 17, 2000, letter to the building 
inspector seeking enforcement of the new amended by-
law. Th e Appeals Court concluded that the appeal from 
the issuance of the permit had to be fi led no later than 
April 8, 2000, which was 30 days after the building per-
mit was issued.

Th e Appeals Court based its decision on the fact that 
the plaintiff  received written notice by mail of the build-
ing permit application and could have easily determined 
when the building permit had been issued and fi led an 
appeal within 30 days of the issuance of the permit. Oth-
erwise, to allow an aggrieved party to sit and wait up to 
six years and seek enforcement pursuant to G.L.c. 40A, 
§7, would be unfair to people like the Eygeses.

Th e case turned on the fact that the plaintiff  had 
received actual notice of the 
building permit application. 
However, many towns do not 
provide actual notice to abut-
ters of building permit applica-
tions, or notices of the issuance 
of permits.

Does that mean that you 
should counsel clients to provide notice to abutters of 
permit applications to reduce the risk of a later appeal 
or mandamus action years later? Th e learned attendees at 
the REBA Conference could not agree.

Many of us have had unfavorable results when clients 
went out of their way to give advance notice to abutters of 
proposed developments, as such notice provides a poten-
tial catalyst to organize neighborhood opposition.

As reinforced in the Essex Superior Court decision 
of Purcell v. Sherrill (2012), if you represent an aggrieved 
abutter, do not employ the old-school approach of trying 
to work things out with the building inspector at the risk 
of not fi ling a timely appeal.

On the other hand, if you represent a building permit 
applicant, how can you assure them that they are in the 
clear before the end of the Section 7 statute of limita-
tions?

Does that mean that if a permit is issued, the abut-
ters receive notice, and the appeal period expires without 
an appeal, there is never another opportunity for appeal? 
Not necessarily.

Th e Appeals Court recently wrote that exceptions to 
the rule “are sometimes made in extraordinary circum-
stances, as when the administrative remedy is inadequate 
(e.g., the administrative board does not have jurisdiction 

REBA 2018 President Rubin
joins the Land Court bench

REBA 2018 President Diane 
R. Rubin has joined the Land 
Court bench following a vote of 
the Executive Council on Dec. 
12.

Judge Rubin, formerly a part-
ner in Prince, Lobel, Tye’s real es-
tate and litigation practice group, 
was a founding co-chair of the 
Association’s Condominium Law 
and Practice Section and was an 
active neutral on REBA Dispute 
Resolution’s panel of neutrals, 
with a particular focus on con-
struction law disputes.

REBA 2019 President Paula M. Devereaux addressed the 
Association’s Annual Meeting and Conference following the passing 
of the gavel.

LEAP Legal Software, the leading legal practice 
management solution, has partnered with REBA. Th e 
LEAP Library of legal forms now contains the entire li-
brary of forms from the REBA Handbook of Standards 
and Forms, available to LEAP users for automation.

Massachusetts attorneys will have unlimited access 
to over a hundred REBA legal forms in LEAP, includ-
ing Off er to Purchase Real Estate, Title Insurance Af-
fi davit, and General Power of Attorney for Represent-
ing Seller. Th e LEAP Library of Legal Forms allows 
attorneys who are REBA member to access REBA 
legal forms quickly, along with their other legal docu-
ments and case information.

“We believe that our partnership with LEAP 
will bring many benefi ts to REBA and its members,” 
said Executive Director Peter Wittenborg. “LEAP’s 
unique focus on 
small and me-
dium-sized law 
fi rms is a signifi -
cant alignment 
with the association’s membership profi le. In addition, 
LEAP will underwrite food and beverage costs at our 
many mid-day webcast section meetings.”

“LEAP is solely focused on the needs of law fi rms 
with fewer than 25 attorneys. Th erefore, our practice 
management solutions are created to help the aver-
age real estate fi rm provide a better quality of service, 
make more money and enjoy the practice of law more,” 
said Chris Stock, LEAP’s CEO.

With LEAP, case information such as a client’s 
name is typed only once into the legal form. Th e infor-
mation is then fi lled throughout the document. Th is 
process eliminates manual data import, making for a 
seamless process of document production that saves 
the fi rm time and increases its effi  ciency.

Th e integration of LEAP provides attorneys with a 
comprehensive library of legal forms across all areas of 
law, but also provides key features that improve legal 
practice management. LEAP off ers matter manage-
ment, time recording, legal trust accounting, billing, 
and reporting tools in one comprehensive system.

To learn more about how to access REBA forms 
in LEAP, please visit: leap.us/legal-forms/Massachu-
setts/.

REBA partners with 
LEAP Legal Software

See page 9
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Can I build my house? The answer is ‘maybe’Evolution of the health club as a 
tenant: pros and cons

BY GARY D. BUCHMAN

A health club 
used to be an un-
welcome tenant in 
any retail shopping 
center. The tradi-
tional thinking was 
that health club
patrons occupied
the parking areas at 

peak shopping times and for extended 
periods, and then left without shopping 
at the other retail stores in the center.

The number of people with a mem-
bership to a fitness center or health 
club continues to grow, reaching 60.87 
million in 2017, an approximately 85 
percent increase from 32.8 million in 
2000. As personal fitness has become 
the rage, the health club has become 
not only mainstream, but an anchor 
store and a requirement in both retail 
shopping centers and mixed-use and 
residential developments.

The move toward more fitness cen-
ters has coincided with the transforma-
tion of the shopping center with tradi-
tional big box retail anchors into a des-
tination center with restaurants, green 
open space, retail stores, and, of course, 
health clubs and other uses focused on 
personal fitness and group activities — 
all things one cannot do on the inter-
net. Circuit City has been replaced by 
Life Time Fitness, Equinox or other 
fitness centers.

Though this change may have saved 
the retail shopping center, as a neigh-
bor the health club can be hard to take. 
The parking problem continues to be a 
challenge. Absent a distinct and sepa-
rate building, the noise and vibration 
emanating from a fitness center can de-
prive neighboring stores (next to, above 

 
 

and below the health club) of the quiet 
enjoyment of their space.

The slamming of heavy weights, vi-
brations and blaring music, all typical 
in health clubs, can create major dis-
ruptions to retail, office and residential 
tenants alike. Imagine doing eye exams 
while the walls and floors shake from 
the dropping of heavy weights, and as 
heavy bass vibrates through the walls 
from the cycling class. Would you be 
seeing eye to eye with the health club?

Landlords must consider the loca-
tion of the health club — preferably a 
separate pad site otherwise on grade or 
below, away from residences and pro-
fessional (particularly medical) offices.

The onus should be on the health 
club to insulate the sound and vibration 
or to discontinue the offending use. Up-
grading of walls and reinforcement or 

padding of floors and soundproofing of 
the ceiling may be required. The building 
structure generally must be considered.

The attraction of a health club as 
a tenant in a high-end residential or 
mixed use building cannot, however, 
be denied. Landlords looking to add 
a fitness center tenant to their roster 
should contact their attorney to ensure 
their lease covers their unique needs of 
these tenants.

A partner in the real estate department of 
Sherin and Lodgen, LLP, Gary Buchman con-
centrates his practice in commercial real es-
tate leasing, development and financing, and 
in franchising transactions. Gary has handled 
the acquisition, development, financing and 
leasing of retail shopping centers and office 
and retail properties. Gary can be contacted 
by email at gdbuchman@sherin.com.
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