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Retail 
liquor 
revolution

T
his legislative session Beacon 
Hill is doing more than just 
affl icting the state with three 
casinos. It also is on the cusp 
of revolutionizing the retail li-

quor industry in Massachusetts. It is 
almost as big of a story as the casinos, 
but has received virtually no attention.

A post-Prohibition-era law limited the 
number of licenses one person could 
own to three, creating an army of small-
business package store proprietors. In 
lifting that cap next year to fi ve, and ul-
timately to nine by 2020, the state is set-
ting the stage to winnow the number of 
little players in the state’s retail liquor 
industry and provide more heft to the 
supermarkets and other big-box retail-
ers that want to sell more alcohol. 

Former BBJ editor and now corre-
spondent Jay Fitzgerald reported this 
story last week, and it’s an important 
one because it ultimately will affect 
almost everyone who buys beer, wine 
or booze in Massachusetts. As of this 
writing, the bill sits on Gov. Patrick’s 
desk, and it’s likely he will sign it, as 
it has the endorsement of Treasurer 
Steve Grossman after Sen. Michael 
Rodriques carefully steered a compro-
mise between the package store owners 
and the big food companies.

There are clear winners — the gro-
cery purveyors who can now more easi-
ly move into alcohol sales, traditionally 
a high-margin item. Successful liquor 
store chains will now be able to expand. 
It will create more competition among 
the larger food retailers. And it’s likely 
the consumer will benefi t as the bigger 
players buy in more bulk and battle for 
market share.

It’s the marginal liquor store owner 
who will lose out, depending on how 
much the demand for retail liquor li-
censes will push up prices. It will be 
harder, but not impossible, to make it 
as a traditional small packie. The aver-
age consumer will have more access 
to buy alcohol where he or she usually 
buys other things.

Rather than face another referendum 
question from the food lobby, the Mas-
sachusetts Package Stores Association 
cautiously brokered this deal, one that 
phases in change rather than just hav-
ing it drop all at once. It introduces 
more economic Darwinism into the re-
tail liquor industry, removing the long-
held protections that kept mom-and-
pop package store owners afl oat, while 
placing a premium on the value of their 
liquor licenses.

SJC decision deepens foreclosure morass

W
ho could have imagined 
that the choice to publish 
a foreclosure notice in 
the Boston Globe instead 
of the Springfi eld Repub-

lican would cast doubt on the titles of 
thousands of Massachusetts homeown-
ers? Yet this publication issue sparked 
the pivotal case of U.S. Bank v. Ibanez 
(Jan. 7, 2011), where the Supreme Judi-
cial Court held that state law requires 
a foreclosing party to hold 
good title to a mortgage 
when it begins foreclosure.

The original case focused 
on whether publication in 
the Globe satisfi ed the re-
quirements of the foreclo-
sure statute. The judge said 
that publication was fi ne, 
but then, out of the blue, ruled the fore-
closure void because the bank did not 
hold a valid assignment of mortgage 
when it began foreclosure proceedings. 
The SJC agreed.

On the day the SJC issued its Ibanez 
decision, bank stocks plummeted 
across the nation. Investors recognized 
the danger inherent in homeowner dis-
array, lender uncertainty and title con-
fusion. A concurring opinion in Ibanez 
questioned how the decision might af-
fect third-party purchasers who relied 
in good faith on banks’ foreclosure 
titles.

Cue Bevilacqua v. Rodriguez (Oct. 18, 
2011). In Bevilacqua, the bank received 
an assignment of its mortgage executed 
after it had already begun foreclosure. 
It then deeded the property to Bevilac-

qua, who fi led a petition with the Land 
Court, claiming that his title was bet-
ter than the defaulting borrower’s. The 
Land Court disagreed, and Bevilacqua 
appealed.

The SJC, standing behind Ibanez, 
held that the bank had no right to fore-
close because it was not holding a valid 
mortgage assignment when it executed 
the foreclosure deed. With the foreclo-
sure voided, Bevilacqua no longer had 

a valid deed, and thus did 
not hold record title, a pre-
requisite to maintaining 
the Land Court action. The 
SJC dismissed the case be-
cause of Bevilacqua’s lack 
of standing, dealing an-
other blow to homeowners 
whose titles remain clouded 

by Ibanez.
When the SJC took Bevilacqua, there 

was hope that the decision would qui-
et the title turmoil created by Ibanez. 
Those of us more familiar with these 
cases doubted that Bevilacqua would 
solve the Ibanez chaos. Nonetheless, we 
wished the SJC would fi gure out how to 
give relief to distraught homeowners.

While the Legislature has thus far re-
sisted intervention, such action may be 
necessary to rescue the legions of Mas-
sachusetts homeowners whose titles 
are affected by improper bank foreclo-
sures. 

Edward M. Bloom is a partner at Sherin and 

Lodgen LLP and president of The Real Estate 

Bar Association for Massachusetts. Seth A. 

Malamut is an associate at Sherin and Lodgen.
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Giving thanks 
for small business

Politicians are fond of talking about 
the importance of small businesses. 
They frequently point out that small 
businesses create jobs and are the 
backbone of our economy. 

However, politicians sometimes un-
derestimate how powerful small busi-
ness is in shaping our way of life and 

looking out for 
our freedoms. 
This infl uence 
is not some-
thing to be ig-
nored. In fact, 

it’s something we should give thanks 
for. 

Although they are some of the busiest 
people in the country, small-business 
owners fi nd time to get involved in the 
democratic process. Many of them feel 
they have no choice but to push back on 
a government that sings their praises 
while dipping its long arm into their 
coffers. Not to mention all the times 
they get nudged, pushed or slapped by 
its misguided policies. 

Think about it: Government tends 
to “thank” small-business owners for 
their hard work, courage and job-cre-
ation by taxing them as much as pos-
sible, regulating them to an often-ridic-
ulous degree. 

So while the small-business commu-
nity has had a  strong but quiet voice in 
state legislatures and in Congress for 
decades, every now and then they get 
loud. Take note when they do, because 
it means that they’ve been pushed too 
far. 

The voice of small business is about 
to get loud again. Because the small-
business community has been pushed 
too far by President Obama’s health 
care law. This time, their voice will be 
heard in the Supreme Court. 

The hope is that the Court will agree 
that the government has overreached. 
There is a chance that when they rule 
on the case, the health care law will be 
struck down completely. The court will 
hear arguments from NFIB’s attorneys 
in the spring, and the case will be de-
cided by the end of June. The decision 
has the potential to rock the 2012 elec-
tions and change the course of history 
by stopping further infringement on 
our freedoms. 

Whether we win or lose, America’s 
small-business owners will always 
be able to say that they were the only 
group with the courage and conviction 
to bring this unconstitutional law to 
court. If we win, the thanks for stand-
ing up for freedom will go, again, to the 
little engine that could: small business. 

Dan Danner is president and CEO of the 

National Federation of Independent Business.  
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