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FOCUS ON:
INSURANCE

IT’S PERSONAL

On any day, a business 
may encounter a crisis situ-
ation that threatens to un-
dermine its good will in the 
community and may result 
in substantial legal expo-
sure. In a crisis, it is criti-
cal that company executives 
hear viewpoints from both 
lawyers and public relations 
professionals. 

Consequently, executives 
are usually inclined to call in 
lawyers and public relations 
consultants for emergency 
meetings and are likely to 
share information through 
joint legal/PR conference 
calls and emails to be suc-
cessful in both the court of 
law and court of public opin-
ion. 

But what if, six months 
later, an opposing party in 
a lawsuit seeks to subpoena 
communications between 

the company, its 
lawyer and the PR 
consultant? Are 
they protected 
from disclosure by 
the attorney-client 
privilege or attor-
ney work product 
rule?  

The answer: 
it depends on the 
facts. While courts 
offer no definitive 
rule, there are cer-
tain things orga-
nizations can do 
to maximize the 

likelihood communications 
between management, attor-
neys and PR consultants will 
remain confidential.

Courts have protected 
documents shared with PR 
consultants in litigation un-
der certain circumstances.  

While the Rhode Island 
Supreme Court has not ruled 
on the specific issue, it has 
stated in prior decisions that 
the attorney-client privi-
lege “must be narrowly con-
strued because it limits the 
full disclosure of the truth.”  
In Waltz v. Exxon Mobile 
Corp., the Rhode Island Su-
perior Court observed, “a 
communication that was 
made for the purpose of se-
curing business advice or 
public relations strategies 
… should not be protected by 
the attorney-client privilege, 

regardless of whether it was 
carbon copied to corporate 
counsel.”  

The takeaway is clear: 
proceed with caution, be-
cause the attorney-client 
privilege and attorney work 
product rule can never be 
assumed in the public rela-
tions context.  

So what can an organiza-
tion do to protect communi-
cations? Every crisis is dif-
ferent, but these rules are 
always applicable:

First, the attorney, rather 
than the client, should re-
tain the PR consultant in re-
sponding to the crisis. This 
arrangement increases the 
likelihood that communi-
cations may fall within the 
scope of the attorney-client 
privilege or attorney work 
product rule where the PR 
consultant is the agent of 
the attorney and integral in 
litigation strategy. The PR 
consultant should direct all 
invoices to the law firm, not 
the client.

Second, it may increase 
the likelihood of protecting 
communications if the out-
side PR consultant works ex-
clusively on the crisis issue 
at hand, thereby shielding 
the client’s internal PR em-
ployees from the matter and 
allowing them to focus on 
normal business operations.

Third, attorneys should 

act as gatekeepers for in-
formation shared with the 
PR consultant, who should 
set up separate files for its 
litigation work and mark 
documents as attorney 
work product.  The attorney 
should provide clear instruc-
tions that information be 
kept strictly confidential.  

Fourth, the attorney 
should structure the tasks 
assigned to the PR consul-
tant to make it clear that 
assignments relate to an-
ticipated or actual litigation. 
General PR advice unrelated 
to litigation is likely sus-
ceptible to discovery by an 
opposing party, and merely 
copying an attorney on com-
munications is unlikely to be 
sufficient.

While a company’s re-
sponse to litigation and a 
public relations crisis of-
ten requires fast action, a 
thoughtful approach to pro-
tecting confidential commu-
nications at the outset will 
go a long way to containing 
the crisis and is the best way 
to protect the business, its 
rights, and its reputation. n
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